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How  States  Could  Evade 
Reciprocity 

"POLICE"  POWER  PLACES  INDIVIDUAL  STATES 
ABOVE  FEDERAL  AUTHORITY 


Constitutional  Aspect  of  tlie  Proposed  Agreement — If 

Ingenious  Enougli  States  Could  Direct  Autliority 

to  Block  Imports  from  Canada 


CHeprittf  /rotn   Toronto  Suhirday  Xij/ht.j 

IN  deuUng  with  llie  piilpwoud  and  paper  schedules  of  the  recipicicity 
agreenientj  now  l)efoie  Parliiunent,  the  negotiators  encountered  an 
obstacle  in  the  existence,  in  some  of  the  provinces,  of  laws  standing 
in  the  way  of  the  freedom  of  the  trade  sought  to  be  established.  The 
difflculties  connected  with  the  export  of  pulpwood  were,  of  coui'se,  of  a 
peculiar  nature,  depending  upo',  the  circumstance  that  the  bulk  of  the 
pulpwood  in  Canada  happens  to  be  upon  the  Crown  lands  under  the  con- 
trol of  the  Provincial  Govt  rnmenls.  But  the  incident  suggests  the 
possibility  of  other  difficulties  through  the  exercise  of  the  powers  of 
individual  provinces  of  Canada.  It  also  suggests  the  possibility  that 
corresponding  action  to  the  prejudice  of  Canadian  trade  might  he 
taken  by  individual  states  of  the  Union. 

States  Versus   Provinces 

Both  the  United  States  and  Canada  are  under  a  Federal  form  of  gov- 
ernment where  the  legislative  sovereignty  is  divided  between  a  central 
or  federal  government  and  local,  provincial  or  stat«  governments.  In 
both  countries  the  central  government  is  paramount  in  certain  matters 
but  helpless  in  others.  In  the  discussion  of  the  reciprocity  agreement 
very  little  attention  has  been  given  to  this  feature,  which  is  a  constant 
source  of  complication  in  the  international  relationships  of  countries 
under  a  federal  form  of  government,  and  has  proved  particularly  so  in 
the  case  of  the  United  States.  The  history  of  the  United  States  gives 
ample  ground  for  the  apprehension  of  such  difficulties  in  connection  with 
the  projected  Hrrangement,  not  so  much  because  of  laws  at  present 
existing,  but  because  of  the  powers  of  the  states  to  enact  such  laws  as 
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th>  I'xpHili.Micy  o(  locnl  |K>liticH  iiuvy  trotii  time  tu  lime  dictHte.  And 
'twriiiK  t>>  ditT<^reriR«*H  in  the  coiintitutioiia  of  thf  two  CKUtitricii  the  pro))M- 
hility  of  Hiich  Action  on  tltn  |>  .rt  of  tht*  Htates  ia  gra»ter  tliHn  ttwt  of 
iictioii  liy  thf  pi-oviiiniiil  govt  rnuienlit. 

Apportionment  of  Poworo  on  DIftaront  Basio 

Under  tlu>  conNlitiition  of  thf  IJnitcHi  Htnteit  the  HpporlionniPnt  of 
IcKixlittivp  powrrR  hctwern  the  federal  governineiit  and  the  states  is  on  a 
dllTei'fiit  iHtsiit  from  that  of  the  Canadian  constitution  under  the  British 
North  America  Act.  The  latter  instrument  enumerates  in  detail  the 
powers  of  the  provincial  governmentH  as  well  as  those  of  the  central  or 
federal  governments ;  and  such  |>owers  as  are  not  aiMJcitically  assigned 
are  by  a  general  clause  committed  to  the  central  government.  This 
feature  of  the  Canadian  '-iiuHtitution  is  usually  expressed  by  saying  that 
the  "  residuum  of  power"  is  in  the  Dominion  Uovernment.  The  consti- 
tution of  the  United  States,  on  the  other  hand,  merely  selects  from 
amongst  the  powers  which  the  states  would  have  as  independent  nations, 
a  certain  numl>cr  of  specific  powers,  which  are  collected  and  conimitteil 
to  the  federal  government.  The  enumeration  of  these  powers  in  the 
constitution  is  reinforced  by  prohibition  upon  the  exercise  of  certtiin 
pdwers.  But  apart  from  tho  items  of  power  specifically  delegated  to  the 
central  government  and  those  prohibited  ti>  the  .Stales,  the  balance  or 
residuum  of  powers  remains  in  the  individual  states. 

There  is  also  a  further  important  difference.  Except  in  a  small  num- 
ber of  comparatively  unimportant  matters  the  powers  of  the  Dominion 
and  the  provinces  are  nuituaily  exclusive,  and  the  absence  of  the  legisla- 
tion on  the  part  of  one  will  not  justify  legislation  by  the  other.  In  other 
words,  there  is  no  overlapping  of  jin-isdiction.  lu  the  United  .States  a 
different  rule  prevails,  and  mauy  powers  exist  concurrently  in  t*""  "*ate» 
an  1  in  the  federal  governments.  Where  there  are  Iwth  state  anv. .  leral 
enactments  upon  such  a  subject  of  concurrent  power  that  of  the  ft  3ral 
government,  of  course,  prevails  ;  l)ut  in  the  alwence  of  federal  legislation 
^he  state  laws  are  in  full  force. 

Fodorai  Powors  Oircumocrlbed 

One  feature  of  tho  reciprocity  arrangement  which  demands  careful 
consideration  is  the  fact  that  the  legislation  of  the  federal  government  is 
of  a  negjitive  character.  The  duties  upon  certain  articles  of  commerce 
are  removed,  but  nothing  is  done  by  way  of  stamping  commerce  in  these 
.articles  with  the  approval  of  the  federal  government  in  such  a  way  as  to 
shut  out  state  regulation.  The  federal  government  not  having  legislated, 
the  states  remain  competent  to  enact  a  variety  of  laws  by  which  restric 
tion  or  virtual  prohibition  might  still  be  possible  if  sufficient  ingenuity 
were  exercised  in  framing  them. 

Although  under  the  constitution  the  federal  government  is  invested 
with  jurisdiction  "to  regulate  commerce  with  foreign  nations,"  and 
although  this  is  i-einforced  by  prohibition  upon  the  state  that  "no  state 
shall,  without  the  consent  of  Congress,  lay  any  imposts  or  duties  upon 
imports  or  exports  except  what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws  ....     and  all  such  laws  shall  be  subject  to  the 
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reviaifin  and  cnntml  of  the  Congress,"  uiid  thiit  "iin  itatu  hIiaII,  wit  hunt 
the  connent  of  CongranH,  \ny  any  diitioH  or  tonnuKn"  ;  yet  thtt  HtateN  hnv<>, 
undur  wltKt  is  ciill»d  the  "police"  power,  a,  Inrgt*  Held  of  Juri«diction, 
within  which  it  i>«  (|iiit«  competent  for  tlieni  to  l(>giiilMU'  in  Nurh  *  way  hm 
to  prejudice  truffle  in  cninmoditieH  which,  fur  nny  reiiiion,  it  ia  found 
expedient  to  discournge. 

Wld*  toop*  for  "Polio*"  Authority 

Of  the  different  formfi  in  which  surh  legialntion  might  \w  drought  in, 
the  one  that  moNt  reitdily  HUggeNtH  itMelf  is  that  of  regulationa  oHtenaibly 
directed  to  the  preaerviition  of  health.  Such  legiHlation  ia,  of  covinte, 
entirely  within  the  competence  of  the  ntate  legialatiirea  unleaM  it  cornea 
in  conHict  with  poaitive  federal  legialation.  In  one  of  the  aeriea  of 
"oleomargarine  caHea"  hefore  the  Supreme  Court  of  the  United  Statea  it 
was  held  that  the  (|ueation  whether  it  waa  poxaible  to  regulate  the  aak*  of 
that  product,  or  whether  it  was  preferal>le  ti>  forbid  it  entirely,  waa  « 
question  of  fact  and  of  public  policy  which  was  esaentially  within  the 
province  of  the  atate  leglalatures  to  determine.  Out  the  powera  of  the 
statea  are  liy  no  nieana  conflued  to  lawa  reliitiiig  to  beiilth,  aurh  aa  pure 
food  and  i|uarantine  laws.  They  include  a  wiile  range  of  auperviaion 
over  what  may  l>e  ivgarded  as  the  general  convenience  and  welfare  of 
the  citizena.  There  are,  of  coiu-ae,  numerouH  vuhch  where  atate  legialation 
which  interfered  witli  trade  and  commerce  has  l>ecn  held  invalid  aa 
trenching  upon  federal  juriadiction.  but  many  of  theae  enactments  have 
been  so  crudely  framed  aa  to  invite  the  diaappro^ai  of  the  conrta.  On 
the  other  hand,  there  are  numeroua  casea  where  stale  legislation  •terioualy 
atTecling  commerce  liaa  l)een  held  valid.  Moat  of  theae  casea  have  turned 
upon  the  scope  of  the  "police"  power. 

"Polloe"  Resu.    '■'onu  Supromo  in  tho  Stataa 

What  is  this  police  power  of  the  atati-s?  It  is  MjM)ken  of  by  Chief 
Justice  Hhaw  in  one  case  as  "  the  power  vested  in  the  legislature  by  con- 
atitutiou  to  make,  retain  and  establish  :dl  manner  of  wholeaome  and 
reasunal)lc  I'lwa,  statutes  and  ordinances,  either  with  penalties  or  with- 
out, not  rep.irjnant  to  the  constitution,  aa  they  judge  to  l)e  for  the  good 
and  welfare  of  the  Connuonwealth  and  of  the  subjecta  of  the  sam>;."  This 
is  a  very  wide  deflnition,  and  as  a  matter  of  fact  there  are  vei'y  few  sub- 
jects of  governmental  activity  which  would  not  in  some  aspect  fall  tmder 
the  head  of  police  power ;  but  under  the  United  States  constitution  the 
term  appears  to  denote  nothing  nioi'e  nor  less  than  tlie  residuary  powers 
of  the  states  after  the  powers  of  the  federal  government  have  been  sub- 
tracted from  them.  Of  this  "police  power"  an  eminent  writer  upon  the 
Constitution  of  the  United  States  says  :  "In  the  American  constitutional 
system  the  power  to  esti  '  Msh  the  ordinary  regulations  of  police  has  been 
left  with  the  individual  s.  ates,  and  it  cannot  be  taken  away  from  them, 
either  wholly  or  in  part,  and  exercised  under  legislation  of  Congress. 
Neither  can  the  official  government,  nor  any  of  its  departments  or  offices, 
assume  any  supervision  of  the  police  regulations  of  the  states.  All  that 
the  federal  authority  can  do  is  to  see  that  the  statea  do  not,  under  cover 
of  this  power,  invade  the  field  of  national  sovere'^nty,  nor  impede  the 
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•xerciaf  of  ftny-  nuthuritjr  which  th«  cHiiiNiitiillon  h«M  conv«)ri*<l  In  thi> 
iMtlnn,  or  deprive  ntijr  cltijewn  nf  thti  riKhta  gtMrHiitt-iil  hy  thi*  ('on- 
•tittition." 

Waahlnston,  Unllk*  Ottawa,  Oannot  Intarv^n* 

It  ia  ini|Mirtiinl  to  iiott*  that  tht'ii*  in  no  |inivlNii-n  In  thf  ConNtltutliui 
of  the  Unitml  HtalcH  for  the  dinnllowanci'  of  Ntiitt-  t'OMrlniL-nlN  Ity  thi- 
ftnleral  govtiriiinttnt.  Untlei-  th«*  Caniuliiin  ('unnlidition  if  pi-ovincKil 
Irgialatioii  Im  cnn«l(]-r«>il  inimicHl  to  fcdoi-iil  inten'^ln  it  may  Im-  <liiiHllowH, 
though  it  niHjr  >>«  q  ;tc  "/ithin  tht*  coniprtencp  of  the  l''.'iivint'iHl  l^fgiMla- 
turv.  No  aiich  powur  oxIhIh  in  the  United  Htatea.  Tlie  atal<>  Hnd  tlif 
ftnieritl  govrrnint*nta  nrf  indfpt<nd«<nt  of  «>Hch  other  luul  the  federal  gov- 
Mrntnpnt  han  no  control  whtttevei-  ovei'  any  IfglHUtioD  Hhk-h  Ih  within 
the  oonatitiitionHl  power  of  the  atatcN.  Where  a  atate  leKialatiire  |Miaa^a 
a  atatutu  whifh  ia  lieyond  ita  powiT'^  the  only  remedy  ia  in  the  ronrts, 
and  it  may  rt><{uire  many  yeara  ami  much  litigation  to  det<M-niine  (hat 
■uch  a  atatiite  ia  iilhii  rirca  of  the  alate, 

Only  a  Treaty  Oan  Bind  th«  Stataa 

Some  of  lhf>  difHi-iiltiea  to  lie  apprehended  from  atate  legialation 
might,  of  courae,  have  lieeii  obviated  if  the  agreement  had  lieeii  oaat  in 
the  form  of  a  treaty  iuateiitl  of  the  Informal  underatanding  that  con- 
current legialation  would  )m.>  obtained.  The  individual  atates  ai-e  not  only 
prohibited  from  entering  into  treaties  or  agreementa  with  foreign  coun- 
trlea  or  with  each  other,  but  the  treatiea  entered  into  l>y  the  federal 
government  Ix'come  part  of  the  aupreme  law  of  the  land.  Hut  in  ita 
preBe.it  form  the  i-eciprocity  arrangement  will  leave  a  large  meaaure  of 
freedom  in  the  atatea  to  interpoae  obataclea  in  the  way  of  importationa 
from  Gana  '.a  which  the  federal  government  will  lie  |M)werleaa  to  remove. 


